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THE STAR ROUTES

Cbntlnucdron Vtrtt Iigt

absence of statutory provisions for rules to guldo
them

in tub ETrncm or their riNcnoss
In criminal as well as In civil coJClt li to tlio
statutes of llio United lates pnhctoO In pursuance
of the Constitution alone Hint it must resort to
determine what constitutes mi offense against
the lnltol Slates Tho United Mates have
no unwritten crlmlnnl coJo towlilcli resort can be
had hi tho source of Jurisdiction pago Ms

That white offenses must ho defined and created
through acts of ivmgroSN In the absence nfnny enact
tnrnl Tnmlatlng the mode In which Iher may
prosecutrd the mo loin existence at llio adaption or
he itohstttntloniiiiy nml should he pursued by the
loiirtsorilie Unltcil --Males

In the United States against ltocd 12 How
ird page SOI this general doctrine Is ini-
tiated IMr ioolc then read at length I i tho
minority mentioned Your Honor will croservo
he oflltcrs named at whoso suggestion It maybo

filed At whose lustanco Is this Information
fled At

THE INSTANCE Or TUB rOSTBASTFR OENERAl

In connection w Itli tho Attorney General two of I lie
dlsttnctlio and permanent olllcers of ilia Govern ¬

ment It comes Into this court as was the custom
In Kugland Not at the unauthorised zord or with
of a prosecuting otliccr but at llio request and di-
rection of tho Department of Justice and of tha
Posl Offira Department In which the alleged mis
deeds are asserted to time taken place and It
comes therefore on high and official sanction
What Is tlio value of those Departments How
can they maintain lliclr purity If they may not bo
nllowedto prosecute tlicsoolfcnsos In accordant
with tho authorized andmitcilflcd practices which
come down tn us baptised ami iniioulred by tho
practice of our onccjtors In this country Go-
vernment

¬

If our Honor please Is not as w are
sometime s taught man Is the result or Hie caprice
of the danco

or ATOMS AND or ACCIDENTS
or hurled worms of atoms drawlug themselves III
their progress from Inflncllslmnl existence by
various grades until they are del eloped Into
the genius and the wisdom and too stnture of liu
moult It Is more It has lis primary origin In
the bosom of Divinity Government on earth Is
but an epitome nf the grand and better farms of
government that maintain tho eternal throne and
out from which come the laws which control hu-
manity which hold every planet and orb In their
sjslcm uml Biles grandeur and dignity and
harmony and civilisation and truo manhood
to earth And If this bo tho true conception of
Kovcriimenl when a single atom of thatgovcrn
snetit w hellicr uit cloned In the official roboor not
attempts to disturb lis purity or antagonize tho
aanclliyoflts principles mny that atom come be ¬

fore a court ofjusllce and declare that that court
SIIAIt NOT nrACll OLT A HAND

to correct tho misconduct and reduco the dis-
order

¬

to order In one of llio reularl established

and adopted modes of prosecuting
crimes It Is further raid lllshnpClro audlr

In our Slates criminal Information should be
deemed In In- - such and such only as In Knglnnd
is prcsintcd by tho attorney or solicitor general
This part of the Lugllsh law has plainly become
common law with us The powers which In Kng-
land are exercised by the attorney general and
snllcllnr gencnil arc largelv distributed among our
district iillorticswhio ciiflco docs not exist lit
J nglniid The latter orHccrs would seem to be en-
titled under our common law to prosicutc by In-

formation
¬

as u right ndherlug to their tilTlcc with-
out

¬

leave of courts and such Is the doctrine acted
upon In sonic of tho Mates though In some of
incm u is more or less amen ny Mamies mo
fourteenth Amendment or the Coustltutiou of tho
Iultcd Mutes pruvldcs that no ticnon shall
1 dcprlied of life liberty or property with-
out duo process or law Tho Constitution of the
United Slates proildeslhafiiopersonshall be held
to answer for a capital or otherwlso Infamous
crime unless unou nn Indictment or ore- -

nontmentor tho grand jury Hut misdemeanor
jiut wimin mis lnuioiiiou may in mo unucu
blatcs tribunals be proceeded against by Inronna-
tlon In Vt burtons Criminal Pleading and Prac-
tice

¬

pages 87 and 89 we find this lufurmatlonsnre
official criminal statements presented usually by
the prosecuting officers of the State without Inter-
position

¬

of Ihogrand Jury section Wj In tho United
States courts

Tliecuncluslonls that Kir misdemeanors which do
not preclude me person convicted ironi utinguwit
iicss there inn I o a proceeding by Information and
lirnceit itersoti may he prosecuted by Information for
nvlolatlunof the reieuuulavs The severity of thepunishment dues nolh llsolfmakcn crlmo Infamous

and this TrT is sirrOBTLO
by a lame number of authorities In tho United
States against Maxwell J Dillon and the
United Mates against Block 4 Saw j er pago 215
nnd In case or Shepherd 1 Abbolt pago 43fi In ¬

formations nra sanctioned nnd upheld It Is done
bv the text tiOoLs Uiiniicetlounhlv ttlslivthdnd
Judications Now then if Your Honor please If
mo iniNj3iiiuii conuu c staunsncuil lscstaousiicuiSolivItlistnndliig tho declamation against It and
denunciations uf it thut Inlormntloii Is nil author
lied and proper remedy It Is urged however
that It It hu correct that Informations wcro sanc-
tioned in this country

TIIEV It HE TALtUV INTO DISUSE

Itlsamatlmoftholnw No tluio lies against
tho King nguiust tho gSVcrnmcnt ns rcspicti n
rcmid no moro than otherwise Tlino cannot
lie invoked us regards tho use or a ruudy against
tho Government but disuse may not be Invoked
On page 138 I Abbott this Is cxpnssly do

lured nnd In United Stales agnlnit lllock 4
fiawvor page 210 1 cllo the pages upon which this
jiolnt is piesemcd and commented on by tho court
J ho constitution or Marjlaud as It existed lu 1601

rfoooNizrn oTitm iiemfdie
than by Indictment Section 10 or the declarationofrlgiiaasinthesoords That In nil crim ¬

inal probccutloti ej cry man hath n right to bo in- -
fitrfltml nf II n nnnnlnn nrtlna II In ln awubuw M IIVVUHIIIUH ItUllliab 11111 IU IIUI D I

copy of the indlotuient or charge In due lime if
icouireu to pruparo rr Jjls dcieme It was not
simply tl a Indictment luil the bill of rights rec
iigiiliail other forms ofcharges and the otlierform
which existed at tho period of tho adoption of the
decln ration nfrlghU In Mar land H as Information
It w III thcrtl appear that lhc have as regards
inluor cliilms hem fully recognized In tho Dis-
trict

¬

of Columbia Informations aro supported
lioth by dliict terms and by Implication In va-
rious n ts of Congrcs 1 will chiefly

rillJJST TilUEJN CIIKONOLOOICAI OnDEll
tnd brlelly that time so far as powlblemay bo
prcscried In volumu 1 US Statutes at Large
pago IP sec 12

No pi run or persons shnii lie prosceutcd tried or
punished lurtiiusun or other capital oirensrs nllirulinuriler ami rurtury eiceiited unlifci the liullctniont
iorlhesaiiie aliiill Ihi found byn gruml Jury wtthlu
hrcji seam next alter the treason or euplul ollensunhnll liuviUin conniiUUil nor shall any portion bo

iirosucuml tried or puiiUlnst for any oirmiso not catiital nor fur any lino or forfeiture under uny ienulaiatute unlciis the Indictment
Does that stop there No

unlfsj the Indlclnientor Information for the samoshall bn fouuil or lusiltuled within two years fToinlho
coiiiiuliiliijjiriho oiTcnte

Now If Your Honor please may I direct special
ettciilon to this fiicr Mhcnwas this uct passed
April iW 17W It passed concurrently with theadoption ol tho amendment to tho Constitution
requiring the higher crimes to bo pronecutod by
ludlclinuut It Is tuorcfotc a cotcuiporuncocu oxposltlnii of tbnt proilslon or the Coustltutiou Jtvt us

THE SIME B0DV Or Mltf
to ft c nt extent who raincil tho Constitution It
vyaswhllo they continued to llio that this act or
April Muvt was passed which lu direct terrasexcluding capital uflciuen from trial by nnj othermode llinii b iiidlcimeut permits others to boprasteuled by Indictment or Information So thutthe Constitution or tho Untied Stulesaa Yourllonor will sec nt tho very foundation of the Gov
eminent und In fact berore the unionilniuil In rer
irenco to Indictment was actually ruttflcel troritMratlficd until 17J the Coiuress or tho
United Stales hud proileltd for the use of Inrorma
tlons

DY DIRECT ICTISUTI0N
That Is all Thcso nets were revised if Your Honor
Slcate lu 1871 bj the Congress of tho United

nnd In that revision thev adonteil In Hirer
terms and with but slight and uiilmnortant
nlleratlous tho statutes with regard to limitations
that nd been enacted previously In section
lOUoftlio Jtoihcil Statutes no person shall lie
inifiee uieii ur jminaucii lor treason Qroiucr Capital

ofltuse willful murdor cxeented nnleka tnriiet
loont is found within three jcars uoxt after
suoh treasou or capital otlense Is done orrirniiilttruS n Mi iwMnn Blnllww v w aiu ouiii u IllUaOeuled tried or puulihed for any ollenso not cant
till oxcepl us provided by section 1016 unless thoindictment - found or the Information is Instl
tutcd wllhin thrco cars next after such
olTenso shall have been committed
llio very legislation of 17U0 which ratlfledadopted mid recognized informations in coinccHon wiiu Indictments as concurrent remedies luthe proecutlon of crimes other than capital havebeen re enacted in 187180 that tbcro luisbecna
uniform comrrcsslonullie lslatlvennnmviii rr i

formations ns fully Indeed If Your llonor please
jh ncoABDTo Tilts cum of num

where they are allowed as ludlctmcnw them
e ves II act or Congress approved June 17 1S70

a Police Court was created lu the District of Co-
lumbia aud continued In forco by tho Iteilaed
Hiatutes of Juno 2i l7i Thero aro or two sections
of tho Pollco Court act which It may lie Important
to refer to Prosecutions lu the Police Court
sliull be byluformullon uudcroath without Indict
luent by a grand Jury pr trial b iietlt Jury
Then lu addition to that it Is declared that whenparties apply for repeal they shall render re ¬

cognizance with sulllcleut surety to be approved
by tho Judge for his nippearauco at tho criminalterm The crlmlnul accusutlous commenced In
thePitlleu Court on Informations innv lanrrt a
Into this court by appeal and when that Is doneahhoughlt Involves tho liberty and the rights of
the clilreu the trial proceeds lu this court on the
siiiuiiiiii iiuunnuuoii whiioui me touch or niterventlon of a irniiil Inrv It irnvlltl f Anti
107 that it shall lie the dutyol tho United Hates
Attorney In tho District or by ouo or more of tits
Mkutuiui ur uupoiies to nueuei

10 Till I KOSKCCTIOK i THE POMCE COt RT
of such odeuscs as were recogulzablo lu tho
Criminal Court of the Dltlrlct prior to Juno 17
187 It Is true that this doles tonlleuseslntho

time urn ue iuif ianui or vuierwisu iiuuiuotuklnnl llll nlil liullalnd I It aIkb bm- I-w m huu wniihiivAuiiH hii 1inv misdemeanors not tiunlsliablo by imprisonment In the
iieiiueuiiar inu u sections iun ami iu7l nnj ot
those cases may bo upiaiilocl aud luny Imvo been
tvenYour Honor has tiled u number of these
cases so Unit In fact thcso Informations have
iivnm mo in was court ill iiitsvur room w

Ills llonor who now nn nlelm uoon
llio Ulich Tliero huve been a large
number of them nml innnu linin I 5
for lateen I huld lu my hand a caliiloguo of- V Asauiuj ana oatieries la maintain-ing nulsaues 10 riot and stirrutl violating
ternal iot oime t keeping bawdy ami dlsorderl
IiousejWi rteelvlng sloleu jirojierl 13 laiteii
1S And of this number as reiiwts larceny
theroliuio been tried recently u number by YourHonor and aenteuco iuimiiI All inty Lnw in
liaroUenorerleoLod omirel Hut iuformutlous

ru
IXJEESSLV AU1II0IIIZ1D IN TIIU lUUUT

On liu tirvdavlho lluilted blatutuilu relailnn
to tic District of Columbia wet aj proved uuolhir

TITE NATIONAL REPUBLICAN WEDNESDAY MORNING NOVEMBER D 1881 DOUBLE SHEET
ct was passed which will be found In the supple- -

mriittothe IIctIfciI statutes ol tho lulled Statos
page M nhtch provlilcs

That the Cr nitnal Vinrt nf I he Dsrct or t olumb a
shall havejiirla llctlon or all crimes and msdeim nn rs
conunltteil In said District nut triable hi an other
conn ami which are required by law to be prosecuted
hy Indictment or Information

8n that thcro Is an enactment of Cnncrcsi as lato
as 1871 cxprcrsly confining upon this court tho
power to taKO cognisanco 01 an crimes or misue
meannrs not solelv hv Indictment but also bv
information What could bo more concluslvo
Congress has declared that this court nitd not bo
confined to Indictments but Hint If It aces lit It
may adopt Information

nur this n kot am
Upon retmiary 27 1877 the Pollco Court lmd
this Jurisdiction but oil that day this act was ap-
proved Ily an act found In the supplement of llio
ltcvltcd Statutes page 279 this will bo round and
It is a question or Importance not only In this
case but perhaps In some others Section 763 Is
ainunded by striking nut said section and Insetting
111 IIC11 thcrcortha following

laid courts aliall have rvrtil iiitreftf nil crimes and
orfeivses commuted within said District anil of all
places nf common law and ciotty between parlies
Iinth or ilihcrofwhlch shall bo residents within mild
jusiricii aiso or an cases or n civil nature common
law or In equity In which the Unlled mates shall lie
plalntllTor coniilalnint anil of all secures 011 land or
water and or pt nallles and forfeitures made arising or
accruing under the lawa of tho Jlnlteil fltntos and any
oucof the Justices may hold n criminal court fur llio
trial ofnllcrlnicsandoirenses arising within Hie dis-
trict

THE CKIJIIMAL tTRltDICTIOV

of this court was thus enlarged Formorlr exclus ¬

ive tho Pollco Court ceased to bo so and wisely
snthattOdavlho Criminal Court has concurrent
Jurisdiction and power tn tr all crimes and 0 Homes
commiucu wiuuil me jnstrtei 01 uimimoia 11 is
not limited not confined Now If Your Honor

lease let tho two acts to which t hare referredE c construed in nnrl matrrla What then Tha
ouo jiroildcs that nil crimes mny bo pursued by
1110 incuium cuner 01 au inatcimcni or
an information This Is nn enlarge-
ment ir lKiaslble nf tho Inrlsdlctlon
of the Court and provides that all crimes and
oflenses committed within tho District shall be
committed tti the Criminal Court How Through
tho medium provided by previous nets of Con ¬

gress by Indictment or dy Information The
powiroi proceeding by Information Is therefore
expressed direct iKMltiro nnd alllrmathc no
shadow y and tinccrlaliu Whnt did Congress mean
siiicu mey pruviaeu mat an Climes witniii mo
District of Columbia ralclit bo nroieeuted tiv In- -
dlctmcntor Informntloti Thoy meant this that
at the option of the proper olllccrs Willi the con
currence 01 mo lotin luiormnuonsorinuicimcuis
might bo Indiscriminately used

the one rquALtv with im other
tho one with the tamo effect as the other But
these gentlemen It appears would maintain with
tho letters or thcso laws looking at them glaring
nt thctn that there can bo no prosecution of
crimes in this court only by Indictment
And thcr crow transccndentlv elonticnt nnd
they stir anew and fresh currents nf the
Anglo Saxon blood until wo see it coursing
thruiigh bluo veins with their declarations that
lid citizen can bo accused of crime except In tho
IKittalsof the grand Jury room and through tho
means or nn Indictment Who Is tho wiser tho
Congress or tho United States or tho learned gen-
tlemen

¬

w ho appear on the part of the dcfendanls
There Is the Itx pcrlitt which no eloqucnco which
iiu iiruur which iiuiuiuiuiosin on mo part 01 eucso
dcfendanls can obliterate

IT MUST ENDURE IMrEItlSlUDIE
or nt least until the hand of the Congress of llio
United States erases it from the Statute Hook itself
This is not all Thcro is one provision that may
bo cited In this connection as Illustrative of the
others It Is In rotation to the prosecution of
crimes on the period in which they may bo prose-
cuted nnd it will bo found nu pago 201 of the sup ¬

plement to tho Itovlscd Statutes of the United
stales

No person shall ba prosecuted tried or punished
for anv otrenso not capital except as provided bisec ¬

tion Ion miles the Imllctmi ntls found or the Infor
mntlou ts Instituted within three years uextafter such
offense shall bav o been committed

What could be a clearer aud more distinctive and
authoritative recognition of the uso of Informa-
tions

¬

And mny I say hero that tho statute of
limitation requires that this Information should
bo filed How It may Lav o happened why It was
It Is not for mo to determine but the fact will
live on tho annals of this court that the grand Jury
did Into a icccs for ten daj s that It was not pos ¬

sible to occupy those ten days in the investigation
of this cose 1 had no notice directly or Indirectly
nf that recess ortho grand Jury I was called by
tell grams to consultations on the spot

WHERE THE ASIISSIHVTED MESIDEIfT
passed nway and breathed out his spirit to tho Cod
whogavolt In order that preparation might be
made forthe presentation of this case I hastened
home after a deliberation with the Attorney
General aud with tho Poslmastcrticiieral nnd
with Colonel Itllss When I reached tho llalli
mora and Potomac depot It was nnnonnced that
tho grand Jury had adjourned Thcro Is tho fict
Thcro was but one pathway of duty led
open and with laborous cllort nnd with
constant work oftoit through tho hours of tho
night this Information was prepared and filed 1
have no censuro upon any one I nave the liv-
ing

¬

breathing facts to present to Your Honor
Thcro they arc So that thcro was a necessity for
the filing of misinformation othcrw Iso tho statute
or limitation would havo been an cITeclual bar to
tho prosecution or tho matters contained In thclii
formation J will Eicscly glance it Your llonor
please in this connection nt what has been
snld In regard to tho Jury disqualification
There Is n provision to that ellcct witicii
constitutes nn part of tho criminal or penal law of
tho United tntcs none whatever It Is only n
pros Islon for tho purnoso of securing n puro and
upright Jury It docs not nitnch Itsell by force of
any law as a penalty connected with uny crime
but tho rlht to occupy the position nsn Jury-
man

¬

Isnot a natural right It is not even nn
ariiiilrcd right Tho bunrcmo Court of tho
United States lu 21 Wallaco has decided that even

fi llrnso Is not n right which n citizen may claim
opart from filiation at all

the RioHi or sermon
in minor cases was not necessarily ono of tho
ijrli lleires or lmuninitlus of cltlzeusuID boforo tho
adoption of the Fourteenth Amendment and that
nmcuumcui uocs not nun to iiieso privileges nuu
Immunities It simply furnishes additional guar
antees for the protection of such citlzensas already
bad it The right ol rendering a man Infamous
was In tho naturo of taking away the natural
funduinontul right lelmilng to tho subject to the
clilreu but this ioltlon would go too far It
would obliterate If Your llonor please

the distinction between ctimes
Infamous and thoso which only lnvolvo moral
turpitude It would destroy and strike out of ex ¬

istence tho Police Court Itself becauself It be true
that every olleuse which iiivnlt es moral turpitude
Is Infamous tiieu there can bo no trials In the Po-
lice

¬

Court for ever crlmo In which It Is given
Jurisdiction Involves moral turpitude and hence
it would bo necessary to destroy not simply by
legislation but by Judicial decision tho Pollco
Court for an infamous crlmo can only bo tried
originally aud primarily by means or un Indict-
ment and befuro a petit Jury so that this
position as Your Honor will sec is dls
iluetlie nnd cannot lu Itself be sound Hut It
lscnl nllcrnll In cases which aro Infamous or
capital that Indictments aro reuutred Now w hat
isnn Infamous crime I will condense what I
hatotornyb a reference to a lew authorities
Bonder Law Dlctlonurj dcrlucs it clcnily nnd
definitely In 1 lrcenleof on Evidence 37i i7J
there probably w HI be found

A crrin ytrcumoN ov what it is
Under this aeuuinl tie td of exclusion because nf In-

sensibility to tint obllf illnn of au oiilli may bo runked
tbu citso ol iittmiu iiirciMoul thatls pirsunsuho
whatever liuti be the r prolesieil belief has o bet u
guilty of those heinous crlmo which men generally
are not found to cnmmt unless win n ho deprui ed as
tu bu unvs orthy of credit fur truth

IllsuHlntor uoisinaltdltllciill to determine pro
ctselythe dims which romler the perpetrator llius
Inruiiiius Tho ruin Is lusll state I tu require thut

the jmiitlrumju llrtuin must bo upon mi oin use lin
pljlug Riichn dereliction nf morul prlitiulesas car
rlert with It n conclusion ufa tmal illsrevnnl to thoobtl
tfatliiuof anuutli Hut thedlttlculty tlesln tliesnpecl
lltailon of thoso offenses 1 he usual und moro gen
erul euuinerailun is laisun loijitiiil Utecttmen
njf liirocrdiotliutwoforuuriesitlltreasous unit

nluuisi all ftluiiles were punlnhuble with ileathltwasvery natural thut crimes dtjimed of Hogruvon
Intruder an to render lliu oitunlcr unworthy to lis is

stiuulitbeeouslilerod us renilcrlng him unworthy ot
belief in it court ofJustice lint thuoxtcnt aud mean
lnguf the term rilmfii nf f In our luw Is nowhere
laid down Willi precision In tho Itomun lavs iioui
which wo havu borrowed the lerni It Includes not
only forger but overy species of fraud und deceit
II the ollensi dl 1 not full under any other head It was
callcdtriiHir thlcliluclulednll klndsof eoz
enageuud knuv Ish practice lu bargaluhig Hut It Is
clettrthut tho common law 1ms not employed tlio
tirm in tills oxtenslvosfiiso whenappliiult tothe
lualllleailnu or wltiieri lxsuuso eonvletluns fur
luuii onensesi clearly ljcIonHlngto the CTliiirnnlt
nrtlm civilians have not this ertect Of this sort aro
deielt In the quality uf provisions declta by falsa
seightis and measures i onsplrucy to defraud by
spnuillug fiilse news und several others Un the
other hunil It has lieen adjudged thut persons were
rennertuinianiousunu uuiciure iiicunineieiit iotes
tlf by havlim been csjuilelist of lorger perjury
sulioriiutlou or perjury suppri sston of tusiliuon by
bribery or conspiracy to prcx uio tie absence of n
witness ur otiiet consjilracy touecuse one ol u crimis
and barratry And from thine doclslons it may be de
duced thut the cilintnalit ot the cuiumou law not
only Involves the charge of fulseliooil but ulsolsone
which ma Injuriously afloct thu udmlnlsirutl mof
Justlcsi by the Introduction of lulsehood and fraud

And that if Your llonor please It a truo and
correct definition as presented In tlio authorities
JnlhlarMoou Jvldenco thu samu view is pre-
sented It w as read l the other bide and will be
found on pages 91 10 but this was omitted

Hut this It has been said is to bo understood of a
conspiracy to charge n person with a capital offense
hi w filch case upon cons tctloii Jie li liable to the vil-
lainous

¬

Judgment aud to losu the freedom of the luw
In iHlncunelt uaaheld In the 1 ixlealustleiil Uiiiirt
b Hlr V HcuiMliut uconilclion upon uu Indictment
fora conspiracy to commit a fraud by raising tlio
price of the public funds by mcuns of wise rumors
did nut render the ultldatlls of the purty limdnils
sible
inhturklu

Cuso ofthu VllledeVuratle cjuim iam ic
und Initio cuso ofCrowther vh ltotiwooil t

c til U was held that suchn eotirletlou ilul
render uwilue rtliiooniiittent in u court of lawuot

So that whenercr this question Is fairly exam
ined it will be found that the only class of ion
fiiirueles which aro rendered infamous wero
those which liu oil id tho purity of the adminis
tration ufjustlcc and that was tho true policy or
ihocaso referred to by my llrothcr Wilson In
Leachs Crown avc 38

During tho cour of their conftiiemant George
Crostliy Against whom tliey hud boon luuvlued ofcumplrliig HusluiJIcteil ul lllcka Hull for wlliniliuni
corrupt perjuriind lliu Inilltt uent being temuvtst
Inlo tho Court of lln llcncli cudio on to bu tried
le fureMr lustlte Holler nt tlioslllhuul Wistmlu
BlcrnltcrTrlnllj Teitu 1737 At tho trlul WTIjutui
lilaille ecus prolut-e-- its a wltneii on tlio part uf tlio
proseculluii and being examined ou the
isr ithr ho uekuowleslifed that he liu been lou
vhltsl nf lliu umpllucyiibovoiuentloucd unit was
Hit u brought up undent lab is coinustiutu his con
tlnenienltur that offense llio derVndautH ruunsvl
otOis ttsj to fits being oxumhied and luibuitttc iltothe
court lliut u cum lc tlou of conspiracy rtudcrisl thu
purly liilUmous and dusltojvd Ids competency as a
wlliiesa

Mr Justice Duller
Conspiracy Is a crlmo ol u blacker d olhan barratrr

niidllietekilmoiiybfniuirOUMiuvlciod of barratry
s bet ii rejected It Is now iMllist Unit It Is Iheln

luiiiy ol the crlmv n hit h di trc llio coiupetauiy and
iiolltienaturaot mode of jiunlsUuieut A convlc
tlu i iluiefore of uny uhenno which U oomiire
iuuufil under the denoiuliiatlou uf ciUitcii jiiltt

jHnwwutMfKnwifffWwy- -- - - v

dstrojsthecorupdfncy oflha person convicted as
perjury rorgery by the common law e

THAT WAS A CASE Of THE nrjECTION
of tho testimony of Prlddlo because of perjury
bcrauso offalso swearing And nn It will bu fimnd
that this Ls tha cIum nf eases nf cnnsDlracv which
Imvo been regarded ns Infamous Thirolsthls
Inclination tu Impart to the rimes a mnrc serious
character than Congress lias done This Is what
Is nltoniitcd In vindication of tho defendants by
tho inwlllons which have been assumed fromtlmo
to Unto lu tlio progress of this illscuul m In tho
U S vs Coppersmith 20 Int Iter Ilccon S18
Is a case In tho Circuit Court of tho Western Dis-
trict

¬

of Tennessee lit lbbt where llils was held hy
Justlcelliimmond It Is only llius that It Is possi-
ble for them to escape from tho conclusion that an
liifotinnllou for conspiracy may bo filed In llils
court This doctrluo will npi ear distinctly In 3
Hughes In tho iasu of tho United Slates vs Hitigh
3 Hughes 7 1st I cdoral Reporter p 781

Under IVderal laws nothing ts felony unless ex
pressly aodcclnrcd bycongreiss with llio execpllun
of raplial oirenses and It lias alwars been the putter
of Cungresistoaioldas inuchns possible the multi-
plication ofatatutory felonies llialnellnallonofCon
gress Is not to Impart au Infamous coariiclcr to any
oifi nses

Tho Inclination of Congress Is whllo maintain-
ing by proper legislative acts tho dignity of tho
Government to cuufine so far as ms lble within
the limitation of misdemeanors and licnco It
would bo a forced nnd vlolcntconstructloii to hold
In tho absence of an expression of tho congres ¬

sional purpose that the crlmo of conspiracy un-
der sec olio was nn thing oso than n misde-
meanor May I go a slop further In regard to Unit
If Your Honor will turn to vol 14 p 48t or thu 11

Statutes nt Large whero this enactment origin-
ally appears on wllj find that It Is expressly de-
clared to bo n misdemeanor lthnsbueii well es
tablished that In tho Interpretation or tho ltcvlicd
Statutes It becomes proper to rcror to the original
acts especially as regards questions of doubt thai
thcro may bo atcettulned correctly what was

THE MrANINtl OF THE LAW UAKKn
In tho rtotlacd Statutes If In the original net It
was declared A misdemeanor how can It bo re ¬

garded lu tho absence of aiiyautagonlsllo declara-
tion

¬

more than n misdemeanor And If a simple
misdemeanor how i an there properly bo attached
toltatltliedegradatloiiaivlnll tho dlsgraco requi-
site

¬

to constitute an Inlamous crlmo Hut tho
crlmo charged lu the Information Is only con-
spiracy

¬

to ilcfrati I against llro persons two of
whom were not officers nnd threo of whom were
It cm braces both classes It involves no oath tho
violation of no special obllinition especially as re- -
ards those who are not olllccrs It is not thorc
ore Infamous If Your Honor please lu Its

nature It consists simply of defrauding and If
there can be any light gathered from tho punish ¬

ment which Is attached to It this mar properly be
referred to That punishment U this All tlio
parlies to such conspiracy shall be liable to a
penally ofnot loss than SlOWand not more than
810000 and Imprisonment of not moro than two
years It does not require Imprisonment at hard
labor It may bo tolerated or allowed but It Is
not required nnd In further exposition of tho
purposes of tblsact It may be proper to refer to Its
subsequent amendment which will be found on
pago islof tlio supplement to llio Iter Iscd Statutes
AMW llliniIlVlt tlldlS tlllQi

Thai they shall ha Halite to a penally ofnot more
than S100uor tu Imprisonment lur nut morn than two
yearn ur to IMIII1 fine and tmprtsoment tn thodis- -
cretlon of thacourt

IT is tii e same orrENsr
but Congress In tho act187t declares that the pun-
ishment

¬

may consist of n simple fine or It may
consist of Imprisonment without n flue or It may
consist of both flno nnd Imprisonment When before
has nnv Legislation treated an Infamous crime
with reference to Its punishment ns Congress has
tliepunlslimentof conspiracy under section 5110
Hut this Is not all Conspiracy fs ono or the crimes
which could bo prosecuted In Kngland by Infor-
mation

¬

In Cole criminal Information pages 29
and 30 this referorenco wilt bo found
In a direct referenco to conspiracies as
constituting part or the crimes which
could bo prosecuted by Information They aro
repeatedly referred to So too In Petcrdorf vol-
ume

¬

10 jiugea t00ll3 nuu In tho cosoorGrovcr
ln1 futwnn1 t Utnvln 1 II I Pnntll- -Hnilia MUVMIIIUU II ClllltUJ 11 UIIU II 4UII1III1- -

sons Law Dictionary It Is fully presented under
me line iHionnntion wnicn contains n iuu con-
densed and eleir treatment The Information
was exhibited bv tho Atlorncv Ocncrnl for con
spiracy to defraud tho revenue It was brought
lor conspiracy mono uwus conspiracy iiuecung
tho icveuttcs of the Government Tho chargo in
Ihi mkt lrnpnilln tlHallv nf nla iln ttniuu Ilvavilt iiiiuiiuaiiuu uiii tuii- - vv nu
revenues Hut It has bccji Insisted that all tho
cases lu which Information has been used liavo
been revenuo cases and Mr W llson aud perhaps
Mr Ingcrsoll

RFCAME SOLD AND DEFIANT
ou this as somo other points and In clear tones
challenged the production of any cuso of n con-
trary nuturc aud as he did so H was with dim
ctilty that I refrained from exclaiming with Gul-
liver

¬

llrnvo Ilttlolierol Why If you will turn
to tho United Stales vs middleman 27 Internal
Itevcnuo Uccord 277 ou will find onocasothat
did uot rctntp to tho revenue but related to
something entirely distinct and depurate It is a
case of larceny and COtitaliiciLIn this record If
Your Honor will turn to tlio United States against
Yates G federal Ilcporter HJ youwlll find this
case in the Eastern District of Now York Inta
mous Crime fifth amendment The crlmo of
passing counterfeit trade dollars Is not nu In-
famous

¬

crlmo within tho meaning of the
1 lltli Amendment or tho Constitution Prosecu ¬

tions for such offenses upon Information filed by
the DMriet Attorney would not therefot violate
tho Constitution Oftuo United States Nor ls that
all Tho lrt Federal itejWrtor United States
against Haugli 781 was nu information for cm
bczzllng letters nnd that was sustained by Judgo
Hughes so Hint It Is fur from correct that All tho
cases In w hlcb Informations havo been used havo
been revenuo case They havo not been Td
thcso ctUllons I will Jidd several others United
States against Mann in 1st GallLsnn the United
States against Waller 1st Sawyer 701 That is a
caso In which Justlco Hold decided misdemeanors
must ho prosecuted by information

M r W llson hat was that case for Colonel f
Mr Cook Does It uot n ppcar what it was for

What was it for 1 supposed 0U did not know
It was n misdemeanor und not a capital or In
famous crime Wo aro ortho opinion that nn In
formation may bo filed by tho district attorney in
behalf or ho Unltcil States Inn national court for
misdemeanor committed against tho laws or the
United States Tiro things It was against n law
ottha United Slates So Is this Information It
was for n misdemeanor 1 ho original act to which
I have given Your Honorrcretcnco allows that this
conspiracy w as

IUSAIIDCD A9 A HIDFMKANOH

Hence the pertinency of this caso Tlio United
States against Hcrginau 11 Hlatchford United
States against Nuglo 17 Blatrhford Tho United
States agulnst Miller 3 Hughes pago f53 This
was au information founded on reaction 51 10 That
section makes conspiring by two or mora persons
tu defraud tho Govorumeut a punishable ortonso
and declares llio cnrnniUston of any act going to
nirect theobject of the conspiracy by anyouo of tlio
conspirators to bo n punlsbublo nUenso lu nil That
was under this very section and was a proceeding
ut Norfolk in tho United Slates Circuit Court
Lastern District of Virginia So that this very
remedy has been adopted under this very nccllou
Iwlllleavo thcso authorities and thoso points
with au additional referenco to tho caso In Oth
Federal Itcgiort w lilch Is comprchciisiv o and per-
tinent

¬

Audrow Yules was charged by tho In- -

lurutuMuii witn mtiiiiv i iiiiiiiiiicit tiiiuu
dollars with Intent to dulraud nnd In violation of
tho slatuto or I no uniteiibtatosmauo aim provided
Tho question for determination therefore ts
whether tho crlmo of passing counterfeit triulo
dollars ls an Infamous crime within the moaning
or

the hfiii amendment or the constitution
Tho rule of tho common law by which to docloro
nnd detcrmlno whether au net was infamous or
not Is given In 4th Sawer 214 where it Is
said Hint at common luw a crlmo nvolvln tha
cuaigo oi laiseuouci iiiuy uu iiimiuous not only as
Involving nliilschooil of such a nature and pur ¬

pose ns makes It probablo that the parly commit
Ingls void ortruili and Insensible to the obliga
tion of nu oath but thu falsohood must be
calculated tnluluriouslv atfect tho tmbllo admin
istration of Justice nnd tills act tho act of inciting
couiiterieit coin mm uncut to uuiruuu is
manifestly not liifiitnom llio ru o or the com ¬

mon law as abut e stated seems to bu recognized
lu tho statutes or tho United Status Immune li nfl
section 5 W2 contains n sneclilo provision that a
conviction of perjury shall render the offender in
capablo of giving testimony lu nur court of tho
United Slates and to faros I havo discovered the
same eflecthas uot bcenglvon by statute to any
other crime Hut a prosecution of such nn net
by Information has passed under tho considera-
tion

¬

of the buproino Conrt without objection U
8 vs Ishnm 17 Wallace 4J0 and many offenses
hat o been prosecuted bylmormullou both lu the
Circuit and District Courts of tho United States
US vs Maxwell 3 Dillon There li ono of tho

lost caes decided In 1881 with regard to this ques-
tion

¬

decided in tho clearest aud most terno lati
gunge 1 havo ono more caso only to refer to Crot
V i United blulcs 1 19 I will only read tho slUlbus

Congreas lias power to reduce a pre existing felony
to tho proportion of a uilsdeineuiiorwheu thu penalty
CS IIUl I1AC1I U1U VUII3II11IIIUII Ullll tilling VSIIIKrVBS
cannot dlsjwnne with liullptiuent in the process uf
punisllluunt 11 lliu vuciiaa in iinuiiiuus it IS ruuuy
ch ar thut It has tho power to reduce a crime from the
uritile nf lnfitnuiua lo inLsdemeunor when the iton
stltuilon Is silent as to tho puntshineul und the
Infamy

That Is the opinion of the court of this District
n nvn Til tt nnit llllt Ilia I PT Illlillliy IVtMl IUU turn iiuiu m uusiik himere moral turnlludo wcro not lnfainnitst

Hint lo niako au olTcnw lufamoua thcro must bo
more ivc

I HAVE no WOItK to add
In regard to tho lufiimy of tho crime 1 will has
tlly consider another question bow may an In
formation bo tiled That It may bo filed hu boon
established If so the inference U that It shall be
done lit tho method which shall rendor It Directive
Ifthls be true then by Inevitable lnturouco there
should bo no circumlocution tu Its presenta
tionno embarrassments no uscleas dcluva
but preliminary examinations rules to show
cause would encumber delay and ov en to render
lnclfectiio May not this bo considered in refer
onco to what Hhickstono lias said Ho declares
that tho necessity for information arises largely
from llio Importance or maintaining tho Govern
incut preserving its unity upholding Its rights
and this was necessary Inihisuspcot of the cuso
Tho question boitovurtt occurred ivaa up Was
tills information tope files or shall the acts or
wrong dolug embraced lu It bo held back from
tho court und thus Thos J llradyand his asso
ciates be allowed au opportunity to cscapa Hie con
sequeucei of their act There was no grand Jury
This remedy was Imperative lor this caso it
was indispensable Aud agreeable to this
v lew was tlio praetlcolu England as appears from
1 Chillys Crlra Law from the cases lu 1 nnd 4
Burr us others and It was only as regards tho one
class ol informations that a rule to show ciiuso
was necessary namely such as wero illul nt tlio
Installed of a private citizen My Brother Wilson
couressed what wasdltlliiet In Ills rltullonson
this point thcro Is no luslanco lu tho Kugllsli
pritctlco whero an Information filed ex vtfkh tiled
on behalf f the Crown without llio Intervention
ofa prliAloprokCUitor wliou rules lo show cause
aud protracted preliminary inquiries ivero adopted

TiirrtE It NlCTlVolttK

if Your Honor plcaso lu the argument which
arises irom the analogy Pipit Is any notice re-

quired
¬

by auy eutabllsuoil practice In tha Ullug of
nn Indlctmcutr Never The grand Jury dellh
eratpnudilotcriuluo w hctlicr the Individual suoulil
bo Indicted They cousult with tho district attor- -
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uey and ltcnrenares Mm Indictment No notice
prectdes It whatever ir an Inrormailoii beslrai
lar to nn Indictment except that It emanates from
ihaofuclnl hands or tlio district attorney without
tho intervention nt turn itrittifl lurs WtlV
ahonld thcro bo notlco of Its filing Tho
nnalotrv If th mm an vrnuld be
dcstroycil It Is enough that thoy nro
linlined that It hat been filed by a

roper procc a In tho court The practice or
lllnaftiitnrninMril liliirim t nrvi unlRirm The

English jprnctlio required no notice requlredln
fact llri fenviS nrMinl nln lenen nf rnurt whtctl
a requisite to n filing iirau liiuinuAilnti is proba

lily under tho Ingllsh practice which Is inherited
by tills country from nur ancestors and tho
practlco of filing nu Indictment llsolf a mark of
respect to the court An Indictment unless re ¬

ported to Your Honor could not bo filed An In-

formation
¬

unless Your Honor should be notified
bftha filing would bo

larrouiAR and lMraorrn
So It Is In regard to Informations Tho District
Attorney would act unwisely nud without pronor
profisslonal cllqucltc If he filed an Information
without notlco to the court but with that notice
tho preliminary net of filing tho Information ts tho
nvtm nn nutnorizcil outcer liwouiu nppeariruintho books In California and esowhero Ills not tha
prilCtlre to file unnn a nntlae It seems that In
some of the districts as Is staled In 1 Abbott And
union mat tno Court will not allow nn iiiiorma
Hon to be filed only upon discretion of tho Court
which Is tho belter practlco that It most closely
resembles as far as tho mora filing fs
concerned tho English practice can ¬

not well admit of any doubt If the
power lo file res Ides In tho representative of tho
Government It requires no discretionary cicrchoor tho power of the Court It will las tiled under
the sanction and knowledge of the Court ns A mat-
ter of course Subsequent orders aro required to
no Issued for arrest and they will require tho ac ¬

tion or tho Court Ilenco It was thatlslatod In
the outset that It was Important to consider whut
tho true quest lou was before tho Court llccame
It does nut fallisur fivni ir tiiAiiattis wero Insuffi
cient to Justify Co holding to ball of tho defnd
nuts that tho filing of tho rnformitlonsliould bo

STMCKKN VROSI THE RECORDS
of tho conrt Far from It Tho lunirmatlon should
remain filed properly but If tho defendants havo
bcciKln any respect Improperly arrested in tho
preliminary hearing If furlher amdavlts are re-
quired they rati be had Tho bisls for that lies
lu tho filed Information It Is asking too much to
renuire that It Imairleketi fro thn files If one
solitary Improper act has recurred If tho warrant
ws improperly issued ittno parties wero improp ¬

erly brought Into court that Can ba corrected
but that ls essentially different from
Wlninsr it ont at thee -- enV tn tin an that
these parties may escape tho penally consequent
upon their conduct Tlio bolter practlco of tho two
rreruiu uppuar to u mat wnicn niiows me nmccr
representing tho Gnvernmcntupon Ills ofllclaloAlli
and otuclalitolam nit v or action tn fit n to formation
aud when lu llio possession of tho court nllsubse
quont acts belong exclusively to the court and I
tul lenVn In v Ihl nl Anlv ntf llmllto r firkhlll
acted In filing this under Ills oath but

too held a Bneetal rnmmlslnn on
the files of this court with my
path recorded nnd answered In thu same manner
it iouows therefore that the Information has been

IN EVERY RESPECT rnorEMY riLED
Ifso the order permitting II to be filed cannot bo
rescinded It cannot bo stricken from the files It
must remain apart from auy consideration oftho
warrant or of tlio nmdnv It on which It was based
it must bar tallied as the basis ofa rule If neces
sary to show causa or other proceedings If they
nro required Tho defendants cannot escape as
they appear anxious to do by striking put tbo In-

formation
¬

Itself
The court thou took a recess for twenty minutes
After recess Colonel Cook continued his argu

ment as follows
If Your Honor please whllo tlio motion as

confined to tlio Information docs uot In
clude part of the order In relation to tlio arrest
of tho defendants It Is undoubtedly true that If
proper reasons existed for It If It appeared to tho
Court that tho Indictment was properly filed tz
mere motn the order allowing It to bo filed could
perhaps bo rescinded The sulilclcncy therefore
of tho affidavits to Justify tlio warrants Issued for
the arrest oftho defendants may to properly con
sidered And first whatarothcy Whntarethclr
terms What are their sUtemenU This can be
best determined by reading them calmly and
tranquilly Tlio first Is the affidavit of Mr James
the Pixtmasler Gencrnl Ho states that lid ls tho
PnstmastcrGcncral ofllie United Slates thus lift-
ing himself nut of the reu i r ordinary Indi-
viduals aud presenting his affidavit

AS A DIOMHll OirtCllL
That as such he Is the head of llio lent OMco D

pnrluieut of the United Htates and has been such
nlncc tho 7th day of Mnrth Lssl that ho has reud the
foregoing lufurinallon and knuws the contents
Ihereofi that the same la true as lio state upon In
lurniatlon and belief t tint hlskuowlcilgelnfurmattou
4iit belief U derived from an examination of tho

records of said Department including thu orders nnd
p trnrs relating lo the various mutters set forth In said
lunirmatlon lucliidlag liicieisenf aurvlca and expedi
tion tlio reduction ofcrtlcetliu oiler ol sureties and
tho clianglng cf routes the iniittlon and action or
Hroil trcueli nn ilumer nn Inlanfmni tlioreporta
and statements niadetoynib tlso Inspectors agents
and other olllccrs of thoroOtllco Dc purlment who
hat c liy deponent a dlroiiluutJWi iwtgnl lur inuiiy
months In ncaroful nnd mlniitoiiCTChuilon nnd In-

vestigation
¬

of the transactions of the rcjl OIJIce Ho
part ment Its ofileens and ugfiits anjur us visas to
contracts fnr carrs In thn iimlls nml the mail a8e2co
during tlio period from llio begin nlng of the year IK
to the montli of March lu thuyiur Ksl Kiihserlbed
audavvorn to beforo mo this aith day of rleptem- -

OCT INI
YOtT HONOR WILL OBSERVE

In tho first place that this Is the oath of one who Is
mado tho custodian by virtue of tho act or Con
gress or tho records aud pnjicrs In tho Post Odlco
Department It Is not the statcmont of an lnill
viijal disconnected Willi ihomand has Ing tioofil
cls1 knowledge of them Tho law places tao cus ¬

tody of thcso Tirs under tho control or In tho
hands of tho Poslintop-i-ii0- What does he
do Ho states tlintas tho hClrisllioDcparlmcili
asthoolllcororthu United Statos entrusted with
the rnsloilv nf tho naliors he has examined them
carefully and fully and from Uiat personal exami
nation oi me records in ins possession nuu uaving
icad tho statements mado lu relation to them lu
the Information they are true- Then In addition
to that ho says that his kuovvlcdgo not simply hill
information but

HH KNOWLTDOE INrOBUATlON AND DELIcr
Is dortved from an examination of tho records of

said Department Including tho order and papers
relating to tho various matters sot forth ill said
Information Including tho Increase of sorvlco and
of expedition Uicu In addition to that bo
makes this dcflnlto Hntoment t That lu addition to
this Ills knowledge Information and belief arises
from what From ills direct reference to the po ¬

sition and action or Uradv French nnd I iirner
11 Is therefore manifestly erroneou to assert that
mis siutcuient is jnonu simpiy auu ouiy upon in-
formation

¬

and belief It Is rapro it uses tho
term knowlcdgo directly In conneotlon with

Information aud belief and it refers to tho ao
tloiisot Hrndyas act forth in tho information as
being within llio knowlcdgoof tho Postmaster
General It Is not thercforo

A IKMr IirCKIEls INDIHEnENT STATEMENT
mode by n parly who Is Indulging simply wild
suspicion nnd conjecture It Is a transfer tinder
thoHolcmult ofnuoathto the Department first
of tholulormatloii second of tho knowledge
third or thu belief based upon that Information
nud that know lcdgo nf tho Post nnstcr Gcneral
What moro could bo asked What moro could be
demanded Mr W oodward in also au olUcerof the
PiHt Ottlio Department Tbatls set forth In his
nllldnvlt Ha sets forth that hols an Inspector of
tlio Pust Omco Department and has been such In-
spector since the 1 tth of March A 1 1881 that as
such Inspector ho has had undor tho direction of
the Postinastor Gcuerali chargo of an cxleuded
and mlnuto ini cstlgallon into tho management nf
tho mall service of tho United States slncolS77
that ho has read tho foregoing infnrmntlon and
that tho facts therein stated aro true as deponent
states nftor such examination that bo has exam
ined tho tcvcral contracts orders nud papers there ¬

in referred lo and
TIIEltl COSTfNTS ARK COftttCTLY STATED

that ho lias procured thostatctnents of various per
sons who wcro concerned In or connected with tho
transactions sot out lu said Information nnd that
his Information aud belief as to the truth of tho
statements contained In said Information ls do
rived from wild examination of said papers nnd
from mild slatemcnls That too Is tho statement
of u sworn olllcer or the Post Olllco Department
and lio presents to ou tho record of his Investiga
tion lu thu nathway of his duty as nu inspector of
the Post Olllco Department These ore more than
mare a utcmenls upon Information and belief
Thevnrotho pnsltlio statements ou tho part of
tho Potmastor Uciicral Involving tho knowlcdgo
and belief produced from that knowledge and In-
formation including l

THE ACTION Or BRADY TURNER AND FRENCH
and then tho corroborative affidavit of tbo officers
whose iiccollarduty It wastoinapectthoreoordsaud
the papers So that this nraouuls lo more than nn
affidavit upon moro Information nud belief Its
statements embrace let mo repent knowledge In-

formation
¬

Investigation bcller conduct acts of
tho accused How could a preliminary lulorma
lion go bcoud this It ls therefore uolcprrect to
declare as has been done that It Is a luero state ¬

ment upon Information and belief Hut besides
this Ifthls wcrowi lfltwoa Information and he-

ller
¬

would It not bo sufllcient Thonrtlcloorihe
Constitution of tho United Statos In relation to
this subject Is nhovo moro construction of Hid
changing views of tho Judge of tho Supremo
Court ortho United Statos

No nenton shall ba held to answer for a raiilLal n
other Inftuuous ollciuse unless upon tbo presontuient
ofa Kruud Jury IiMrhnhial prusecutluies all parlies
Btiallenjoy the right to a laieedy trial

And then comes tho declaration or tha Consti-
tution

¬

cvor to bo venerated and ever lo be re
jpectod1

That no ono shullbo arrested oxecpt
Uou what ground If Your Honor please
Kioept upon the ground of prptablo cause
No ouu understands better thauYourHouor aud

that Is what Story declares lu tho pages before iuu
that this pruiislon of tlio Constitution was

directed primarily against tho Issuing or general
warrants for tlio scurch of property oi houses and
tlio arrest of individuals Hut it includes more It
Includes thonrrtM of Individuals upon alleged
Lrlracs and requires that that shall uot occur
that nu warrant shall bo Issued except upon prob ¬

ablo cause What is probable causeIt us ascertain correctly Uoitvlcr do
II nu it lu the tccond volumo of
his Loxlcon under llio term JVoooUc

JYnnbcrnu c hucb a state of fads us to uiukelta
rciMunublaliresunnilInu tbut llielriuniHisiHl eit n ni n
was the cause nf ueilou When there are grounds for
aiisplelou that u person has coiiunltud a riuiBorinis- -

gouil nf IliajciLiiieauor auu puuuo lusuoe una iuuooiuinuiiilv renuire thut Ilia mutter alinulil be m
unfilled there Is suld to Iwa probuble cause lur making
it charge against thu uccumsI however malicious the
lute utlou uf the accuser muy havo been

lUOuAlilE PAUSE
It thus npiars consists of presumption of tho
jniDDOsedcx Munca or crime urUlng from tlio ox- -
Tktcucoof fucuund ciiciimidauics When there
aro grounds not for definite final and ultimate
action but h hen theruuro grounds for suspicion
Hint u person lias committed u irliuu ormlede
meauor und public Justice nud Ike good of llio
ccnniuuiiltyrniiilro lliut tho matter should betex
auilued there 1 suld to bo probablo cauio fir
making a chareo against tho accused And In
Surgeuutu treatise ou couslitutlonal law It Is said
on page Kit

To warrant a commitment that proof would uot be
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reqjlreif which would lie necessary lo convict tho per- -
ooii on ft trial In chief but th comnutilng maglstrata
would renulfn thai nrnhuiitnesirsn Im shown Pmba
ble cnjsels a case made out by proof furnishing good
reason to tiellevo that the crlaie alleged has been com
nutted by the person charged When aiuh prohabla
rauss Is almwn Itrstn be done nwtywlili only hr Its
appenrlnsfthattioavieh crlm has been commuted or
Hint the suspicion entertained of the prisoner Is wholly
groundless

WhatcoUld be moro distinct And pertinent To
warrant n commitment thnt proof would not bo
required which would be neenssary to convict a
person on a ttlal In chief but only probablo
cause

MAY I 81OnBST TO YOUft HONOR
nmerc passing roferenco to the text books of our
luvoutle days to the teachings of our primary
logic In tha schools In that tho distinction bo
tween tho possible the probable and the certain la
clearly drawn There aro thrco distinctive nttrl
btiloi of truth First tho possible second tho
probable third tlio absolute When tho
law when llio Constitution Itself requires that no
warrant shall bo Issued oxrept on probable cause
It goes beyond the possible II stops short of tho
certain and tlioabsoluteandlt

irthal be so thou this Information supported
by thcso nffilarlts Is amply sufficient to Justify
tho warrant of arrest which was issued Thcro
was n referenco mado by ono of tho learned gen-
tlemen

¬

who Is absont to day Colonel Ingcrsoll
with an air of triumph with tho emotion of n Sir
Oracle to tho caso of tlio United States va Swart
out which engaged the attention of the Supremo
Court In Its rarllor da and ho had tho Intellect-
ual audacity to declare In tho presence of Your
Honor that Chlcf Juillco Marshall had held Mho
maintained that probablo Ciiu o required aorao
certain and absolute proof whllo tho pages of thu
book from which he read clct laro tho fact that tho
Judges of tlio Supreme Court wcro

DtVIUrD UPON THE QUESTION
before them and that Marshall entertained tho
view which he substantially annonnced In the
-- lchrtcd Ilisrr irlil and In ay I read from
Durr-- trial vol 1 Thlla Eel p 11

In an application olthls kind I certainly should not
require that proof which would bo to con-
vict

¬

the person lo ba coumillloJ on a trial In chief
That Is tho utteranoo of Marshall
The Chief Justlco delivered tho following opin ¬

ion In the presence of n numerous audience April
118071

Nur should I evsn require that which should ab
aululely convince my own mind of the guilt uf iha
accused but 1 ought to require and should require
that probablo cuiese tie shown and I understand
firobai

I e causa to be a cam mate out by proof furnish
reason to behove mat tho crime hoabecn

coinitUtted by tbo person charged wlib basing com ¬

mitted It I drink tbt opinion entirely relbtblo that
wi quoted from Judge lllaclutone when that learned
and accurate commentator naval If upon an In
qnlrrlt manifestly appears that no auch crime has
been committed or tbut the suspicion entertained uf
the prisoner was wholly Kriiuntllesa In such ortse only
It U lawful totally to dLsctiargo him otherwise liu
rnnst bs committed to prison or gtva ball

There aro tho utterances of ouo who long
adorned with rare lustre and unusual learning llio
Supremo Itouch of tbo United States These ut-
terances

¬

wero made in A caso which elicited the
intention of tho Nation In Its earlier days and
which convulsed her In all her parts Then be
pnxeodsto nmpllry these views and In the pro- -

n iu iiiccii Liiiinmcci aietierto wuicuue re ¬

fers lu these terms
It Is iiuwes er urged that tho declaration of Swart

out may be connected with the letter nnd used against
Colonel Hurr AltbouaU a coufrrtalon ofona man
caiiuotcrlniliiilo anolberjet 1 Incline to thlnt that
upon a mere Inquiry Into probable cause the declara
tion of Hwartout niml0 on this particular occasion
inav be used aiJlnst Colonel Hurr

And then he admits not a copy sworn to not
the original letter but n secondary copy mado by
uno who heard tho letter rend Tno samo clnctrino
may be found In 21 Howifrd Bishops Criminal
Proceedings 713 and elsewhere Ifthls bo tho
truo doctrine ot tho law why this aasallmuntof
the affidavits to this information In Bishop It is
said

In English practice the Information is not verified
by tbo Informing orficera outh though where It Is
not filed csoflfcio Hie application for it by n private
person 1st but Tcrylargilvthourh perhaps nut unlversallyhktuiutc4luuurmates the Information must
be supplemented by tho Informing olllcer a outh and
v erhlcuilon uu Information aud belief Is adequate

I might enlarge by trespassing on Your Honors
time with tho citation of corresponding authori-
ties

¬

against all this There aro two authorities
presented one ls thochargq of Justice Field to
tha grand Jury In that case lie ndmlts In thu out-
set

¬

in express terms the propriety or filing In-

formations
¬

Ho declares Unit lu his view thu evi ¬

dence to Justify tlio finding of Information should
Ih positive aud conclusive beforo n grand Jury
siiiuclcnt to sallsly tho grand Jury absolutely of the
guilt of the accused Hut how can that bo A
hearing boforo tlio graud Jury Is neeevllale ret
partial it Is cr ixirlr The question actually of tlio

OlILTOR INNOCENCE Or THE ACCUSED

cm only bo fully considered when tho case passes
from the grand Jury room to this temple of Justice
nnd when ull tbu evidence is presented critically
and carefully to tlio petit Jury Thcro ls ono other
cue that lias been cited a rulo adopted lu ttie
Northrcn District of Georgia Justlco Bradley says

I am Informed by bis honor tho dlsti let Judge thatgreat Inconvenience la caused In this district b ttie ar
rest or pt rsons charged w itli otlt nses agitlust the rcvo
uuo laws against whom no sutllrient evidence can be
produced cither before tlio grundjory lo warrant an
indictment or beloro tho Irnvtrso Jury to Justify n
conviction whereby much useless u x pi use is caused
lo iliotiuicrnmentuud the personal liberty of tho
pcorilo is unnecessarily Inturferrod with

That was tho evil to which tho rulo was directed
OlnCauseaf this evil seems to bo the fact that war-

rants
¬

ufo f sued upon the affidavit of some olllcer
wli3 ap that upon Information be has

reason to believe andlues nelicfre Jhal the person
charged haa committed the otfenso

Thai was nil upon tho unofficial unsmlAinCri
reckless abtteracuts of mcro Individuals In the
community

Mr lis in Ho says eritteers I think
Mr Cook Heading Oitp ciiuso or this evil

seems to bo tho fact that warrants nra Issued upon
tho nilldavlts or soino olllcer who upon liu relation
or others whoso names uro not disclosed swears
that upon Information ho lias reason to believe
nud doc belle vo Ac It was this practlco that
was condemned tlio ofrtocr in Georgia assumlug
upon Information obtained uisi undesignated
sources to make atlidarlla and arrest Tor io vio-
lation oftho revenuo laws Ibcro Is no analogy
bctwcensuchoalhsandthaton which this lu forma
Uod rests it rercrs to records It refers to means It
refers 10 deeds it refers to actions It refers to
knowlcdgo nswoilns Information and bcller Tho
court further suy thai

Tno probable cause referred to and which must bo
supported by oatti or utllrmatlonxiiust bo submitted
to thocoruiiiltlhigningistrulQ hliaself

Thnt Is whut was dono on tho filing of this in ¬

formation
and not merely to an official accuser so that he tho
miurlstrnlo mayexerclso his own Judgment on thu
suuiclency of the grounds shown for behoving tbo ao
cused person guilty and tins grouud must nmouut to

What
this ground niust amount to a probablo cause of belief
or

What
suaplclon of the partys gull t

That Is It In harmony with tbo uttcranco of
Marthnll lu hurmouy with tho definitions of prob-
ablo

¬

cause Not to tho evidence necessary to con-
vict

¬

if Your llonor please but It must amount to
probablo canto of belief only What that Is Is de-
termined

¬

by tlio nliorniUlio terms used or sus-
picion

¬

of the partys guilt That authority vindi ¬

cates thcsulUclincy of those oaths Instead afdea
trot lug them With thnt I may piss from this lu
quiry as to the sufficiency or tho uludavlts In
terms considered lu rctereuea to tho source from
which tbey emenated considered tn reference to
thu close and Inseparable connection betvtoeti tbo
fuels or tho information nnd tho statements of tho
nftldui lis can In reference to the disclosure of the
grounds upon whloh knowlcdgo and Information
mnybo productive or belief There is probable
ciiuso strong suspicion of tho perpetration of the
crlmo alleged to havo been committed In this
paper laldbeforo tlio court Uiilessln preliminary
Inquiries tlio Courtis to bu transformed Into tho
trial Judge and unless tho ovldeuco Is to bo de ¬

manded requisite lo bo laid boluro the petit Jury
there is an abundance lu theso affidavits to Justify
tlio Issuing of llio warrants and lfso sufficient lo
hold tho defendants under this to answer tho
charge

CONTAINED IN THE INVORUATION

This conducts mo to this remarkable position let
mo present It lu the ronn of Interrogatories Is
there any otfenso possible Has any been cre ¬

ated Docs any exist Is thcro any at common
law Jills may not be maintained It Is not
necessary but It Is pmslblo that a close and criti-
cal

¬

examination might sustain the proposition
that In this District all common law oflenses that
existed tu Maryland In lfioi havo been transferred
to the Capital of tbo Nation lu tho great caso of
Kimball vs Stokes it was determined by the Su-
premo

¬

Court of tho United states that tho com-
mon

¬

law remedies embracing mandamus existed
lu the District of Columbia and that decision
haa recently been nlUrmod with emphasis lu tho
United Slates vs Schorr 102 U S It 1 in which
tho courts say

Thus the argument is precisely the same as it was In
Kendall vs Tho United blatcs llio revision haa
merely separated the different sections The provi
sion Is repented und we think both of them are con
talncd hi the construction placed upon thorn In this
court 111 Kendall va The United Stalea and the subse ¬

quent cases 1 lie act amends kocllou 701 It H D IV
b enacting that aatd court shall have cognizance of
nil crimes and oiruci committed wltlilu aald Dis-
trict Waaroofttin opinion that the authority to
Issue writs of inoudaiuus In oases where the parties
uro hy common luw entitled to tbem Is vested In the
riuprciue Court of tha United htatea

If Your Honor rtleaso thoru la no law nf the
United States declaring thut u conspiracy to blast
tho reputation of a citizen shall bo regarded ns a
crime May it not be as it was n crime to do any
act that unvoted tho administration orjnstlco or lu
purity and sanctity in Kuglaud that that right
passed across tho Atlantic becamo part of

THE LAW Of lUUYllND
and was transferred by tho act of sessions luto this
District I will uot press thoso questions in this
form upon this court but it may bo that there li
by virtue of tho sessions and this adoption Hi the
District of tho great mass of tho common law civil
und criminal as It existed lu Maryland power
apart from any special statutory provision to pro-
tect

¬

tho purity to maintain tho majesty lo uphold
thu sanctity nnd perpetuate the life of this great
Government Uut tcctlou WW it explicit und con- -

ciusii e
If twoorinoro persons conspire either lo commitany offense
Any designated olfonse any dcflnlto aud de ¬

scribed oltcnio
against the United states pr te defraud the United
btuios In any maimer

Moro thautlmt Your Honor
or for uny twrixui tuid one or moreof such parties do
any act to cireel the ubjectof tho conspiracy ull the
parties to such cousplraey sludl be deouied guilty aud
shall ba punishable

It touches in cry approach to an attempt to cheat
Or defraud the Nation it Includes not only tpoci
tied crimes but any act that would corrupt tho
fountains of lustlcu that would poison the rev ¬

enues of tho Department lhat in uny form would
1 by reason of this corruption and Irnud bo an at

tempt in tear luioitioins nuu iruginciits tuu uauugr
of the Union For If there bu ou mode moro
I ban another by which each star may be wiped
out of

THE IlANNrlt or PLlE
It would be by tlio touch of fraud and corruption
and not by tlio convulsions and fire mid flumes
and loudness oUlie battle Held No no It Is the
virus Unit poUns tho heads qf the Departments
It tslboTlrus that corrupts the otllclais It Is tho

Ylrus that passes from lliolilgher to tho lower un
tit It embraces clerks Inoludes lobbyists under
tho name of practitioners In tho executive Depart
moots and that will place the mowing and hoot
lug owl and tho flopping bat upon the ruined pll
laraofourtemplo of liberty And Iienco It Is that
now and to day to prevent this result this Infor ¬

mation has been filed rtulthorO Is s direct au ¬

thority on this point let mo turn to tho case of
U8 Ts Hlrsh where thooptnlon was delivered by
Justice Miller and Is reported In 100 V 3 R 31

Trie gravamen of the nnVnse here ls tho conspir ¬

acy lor this there mustrw more than one person
engaged Although hy the stntuln something moro
than tliecommon Inwdellnltlon of consplraoyls ne¬

cessary to completo thnnnenso to wilt Some act
done to effect the object ol the conspiracy It re¬

mains true Hint the cnmhlnatlnnot minds tn au un
lawful purpose U the foundation or the offense and
that a party who did not Join In llio previous conspir-
acy

¬

ran not under this section be convicted or an
overt act

Hut It Is Immaterial when he Joins for what
piifposo he Joins If the conspiracy existed and be
In any manner connected himself with It It was
sufficient Then follows a citation of section 8110
and then tho exposition of the Conrt

Thcconsplraeyheredescrl bed Is a conspiracy to com ¬

mit any nirensii against the United males Th frand
mentioned Is any fraud axalnst the United mates
It may bearal nst coin or consist Incheatlrg the imr
rrnmenlorttslandsor other property Ulncethen
this section doe not mention the revenue ur the
revenuo laws hut In terms Includes every lurm of
conspiracy ajral nst the United Htates and every form

f conspiracy to defraud tliemlt Is dimculty Iosco
how the crimes It defines and which are punlshabln
under It can be sold to arlso under the rsvenue laws
by the general law against all consptracltss

there u a rEnrrcr answer
to tho learned elaborate aud convulslvo argu-
ment presented by on or two of tho learned gen ¬

tlemen on Saturday Tho Supremo Court adopts
tho Idea which Your Honor suggestcdto Judge
Wilson during tlio discussion or tlio point That
Is not tbo only authority Thoy accumulate
They came traveling down to us llko tho light of
the planets across the spaces of time and from dif¬

ferent sources I hold In my hand an opinion
found In Woods Iteporta Vol 3 In whloh the
opinion was delivered by Judge Woods who Is
now a member oftho Supremo Court of the United
States

Mr rotten What pagoT
Mr Cook It commences on psga 47 and termi ¬

nates triumphantly laughter for th Uultod
States on psgo 63 It will bo necessary to refer to
It presently on another point

Mr Wilson Who was tbo defendant la that
oaio

Mr Cook Ills entitled the case of tho United
States vs Deumcl

In other wonts It ts claimed that because the act of
March 2 latr mnrn doe not lu terms forWd tne
pro locution of fraudulent suits mimlnst tho United
mates In the Court uf Claims and tha recovery of
juiiiinitfiiin nn u money euereoii uy lueausor raise nnd fraudulent claims and perjured tesllmnny
a conspiracy to commence nnd carry on to a final
tnitaineiit such n suit cannot be punished under section
31 oftho sold net above quoted This It aeems to me
Istoonurrowarraillngortha aectlon It dciuiuncsa
a oonsplracv to defraud the United Htatea not alniply
hy committing one or mora of ttie ofienses apeclneil
In the net but lo dnfraod the United main In any
manner whatever or to commit any otfenso against
the laws of lh United Htatea The language of the
section ts tou brnad to be confined wlthtti the narrow
range nought to be Imposed upon It

8o th at this position is perfectly answered not to
much by mr own utterances as bv tha exposition
oftho law by Hie Supreme Court nnd by one of Its
present Justices Such authority will unquestion ¬

ably rccclvo duo weight from Your llonor Thoy
wnuiti not witn ijoionet ingcrsou no scorns to
ridicule anthorltlca although he may make a
fccblo effort to read from books nnd some Incor
rcctlrcnplod bv some one unknown Into mauu- -
script He seems toconslder It sufficient to pre-
sent

¬

his Indlvldal views without spoiillo
rcrcrcnco to authority Hut all this
Is a bold attempt If Your Honor plcaso
to escape an Investigation of the charges con-
tained

¬

in the information and tha defendants
through their attorneys havo tho Intellect and
moral courage to Invoke Your Honors assistance
to establish tbis position to declare Judicially
that irauds may bo perpetrated ad libitum against
the United States and unless they lnvolvo ado
slgnatcd and specified offense tno perpetrators
cannot be subjected to punishment by tho law I
Icavo that point with YOur Honor In the light of
tho decisions to which I havo referred Hut so
far as Thomas J Hradyls concerned a kindred
proposition ls advAiiccd It ls this That as ro
spects tbo mall contracts

FITIIFIt INCREASE OR DECREASE
of expeditious sen lco and all associated matters
ho aelod us tha Second Assistant Postmaster
General nnd as nnexecutlvo officer with discre-
tionary

¬

power nnd that no matter how exercised
legally or Illegally or from what motive howover
unjust or through what combinations bis nets
cannot bo regarded as criminal uor can ha bo
called upon to respond to any criminal proceed ¬

ing Wo nro told that Minerva aprnug full armed
from tho cleft brain of Jupiter but lu whoso brain
this conception and position originated it li Im ¬

possible tn determine It ls proper to consider tlio
consequences nf the construction or law or tho
enunciation ortho principle Involved Thero has
been nn attempt to support It by a sltiglo citation
The entire relurouce establishes n contrary doc-
trine

¬

ICI mo refer to it It Is In 2 Wharton sec
1071

To subject the superior officers of Government upon
whose uninterrupted presence at the helm tho safety

the stato ilcpendsio Indictments for lnlitcouduct
Oollleowouldbe Injurious to Ihe body politic und

ronsciUditlylu such coses lmpesohuient Is thu sole
Instrument of penal provision 1 his prtnJple upplica
I j tho executive ocers of the Government Sc itr as
imeli officers are cloiliedwltti discretion

lor that thcro Is no authority given
lo tho leelslature and clearly to the Judges of courts
of record so far as concerns Ihelr Judicial us Ulsilu
gulshod from tholr ministerial acts Justices or tbo
iniCo are how a er subject to Indictment for all nets
not committed w Ithln the rango of Judicial discretion

Now rnar
Onpirilon fraud nut corruption ft Is a mlsie

moanor at roSuBfu lawfur n Klbllo ofJTccr In the ex
erclto of hU ofilco to ttbcisO av discretionary
power with wklch ho Is Invested by Jaw
from any InipropeV motive In auh cusos
the existence of tbe tdvo may l liifefrea
either from tbonatitrAnrthiiit from tbe circum
stances oftho svhole case WhetlieD i J otherwho
ofanlllecul exercise of authority caused Au ifaaka
as to tho law mado in good faith Is hereaffclruC

Then thcro r6 references given Tho following
Illustrations nrct clven bv Sir J Stevenson In his

Digest of Criminal Law
A aud 11 Justices of Iha pcaoe refusod licenses to

keepers or public housos because they refused to vote
as tho Justices wished A and It commit opprenslou

liet me pass to others
A nn accountant In the ofllco of tho Paymaster- -

General fraudulently mlis to mako certain entries
in uta account svuarour nocnao us tnecoauier in ro
tain large sums of money In hla own possession nnd
to uotironrlate the interest on audi aunts to liliniteir
after the tluio when they ought to have been paid to
too crown n cuniuiuit it ntcsuemcanor inoxvsHembrldxe a Douglass 3T7

Aucouimlssary geiieritl of stores In tho West Initios
makes contracts with 11 toauonlvatores on lhecnii
dlilon that 11 should divide with A A commits a
muueiucanor ilex vs joiics m iscata iriuis ah

THERE AUE MANY OTHER CASES

So that tho very authority produced when read in
aleimo establishes the contrary doctrlno assumed
on mo part otiueucieusc uuc in mis court ine
Question mav bo regarded as settled On tho reu
ords of tbe Criminal Court of tho District of Co
lumbia stand Indictments and convictions und
two trials aud ultimate acquittals ou the facta or
thoso cases Tho United States vs Tho Assistant
Secretary ofthoTreusury ortho United States Tho
united mates vs Tno commissioner or customs
The United States vs A clerk and othorcaaosin
which I had the honor to appear for the dernid
ants with tho present Attorney General with tho
lamented Mr Carpenter and with others so that
this position Is perfectly and effectually answered
Hut if this were otherwise it would not destroy tbo
Infnnnatinn It would permit Mr Hrudy only to go
forth a conquering hero j It would lcai c Uron n It
would leave Turner It would leave French It
would leave McDohoiiku Indeed so earnest and
almost at times devoted was my Hrotber W Hsou to
air t nomas j iirauy mat i would not nave oven
surprised If ho had broken out lu tho words of tho
pott
Come rest In this bosom my own stricken deer
Though tho herd should lorsuke thee thy homu shall

bu here
T know not I rare not If guilts In thy heart
i anew mat i lovu tuee wuacei er tnou art

And I should uot bo surnrlsod if mv amiable
and kind Jlrothor Totten when bo appears to ad ¬

dress the court should take a step In advance lu
the earnesluess of his dovotlon to Mr Thomas J
Hmdjr and say
Oh come rest in this bosom my own stricken deer
Though the cruel bord should forsake thee thy home

buuii ot urrv
I know not I euro not If guilts In thy deeds and thy

neitrti
But tills I know that I too love thee whatever thou

art
Tm 1 f ttM laal Iupa wlllna I t unIll 1IHH V MIU IMI 1Tl vaut nn WCWIUUS

ortho referenco to tho grand Jury Its eulogy has
ucen prouuuucou in puiiueu worus in growing mo-
tion

¬

tu earnest sentences llut these positions
advunccd bclore all others ou me part or the do
fence enunciate tho fact that no human power no
Investigation of the grand Jury can disturb Mr
Thomas J Drady in the magnitude and tranquility
of his repose W hy eulogize the grand Jury on his
behalf when lio stands up beforo Your Honor nnd
declares there Is no thunderbolt forged by tho Amer ¬

ican peoplo that dura touch his atlilctlo and puro
form Hecauso be was onco Invested with the
robes of Assistant Postuiaster Qonoral after It Is too
late to impeach hlin If ho could have been Im-
peached

¬

alter tbo wrongdoings havo been dltcovs
ured lio declares that bo Is above tbo law above
tho

GREAT UAJEBTY Ot TUEGOVERNNHET

Tie has only to go ono or two steps farther and
place hliojclf on uplnnacloot elevation aud de-
clare lie Is above all moral law aud moral cou
vlctlon and bid defiance to the fire and Homes and
utterances of Slnal ltsejr That Is his true position
No law liuniuu or divine cau ba invoked against
Thomas J Hradyl Let mo give Your Honor a
referenco lo inosrunu jury bjjiciu irom one ot ins
Justices or the

SUTRBNE COURT Or THE VNITED STATES

It Is v ery doubtful If that It a wise provision Thers
are a great many States seeking to net rid of It In
stead of a bulwark It pas been made a stumbliug- -
bluck

lboso aro the words of Justice Miller of tha
Supremo Court of tbe United Slates

Mrlotten Whero
Mr Cook In his law lectures dellveiod in tbo

District Of Columbia published by Morrison
Brothers on Pennsylvania n venue

Mr Wilson lobe found in your library
Mr Cook Yes to bo found in my library and I

would rather mako tho loan of that lo toy brethren
than I would to furnish them with a battle of
champagne though they would prefer tho latter

MrToiteu It would do us moro good
Mr Cook I was correct In my announcement

or olio 1 would not havo mado it Itlsilnally
uialntalued that evou lfncrimacxlUII Iho al-

leged
¬

discretion of Uradv cannot bo a helmet and
a shlold for liliu aud If tho defendants cau be
prosecuted through and as tiled still tbe Informa-
tion

¬

Is itofrctlto and Insufficient Very briefly let
mo refer to It and first or nil It contains three
counts hat docs it ohargo lu the first count
It charges that Urnd Trench Turner Mc ¬

Douough and llrown knowingly wllirully fraud ¬

ulent unlawfully and corruptly did conspire
combine confederate and agree loxethor betweeu
and ainoiig thomsolves to defraud the UullcdHlntrs
or America out of largo sums of money Thcro Is
u clear and distinct tliarge of a oorrupt and fraud-
ulent ootnbllisllon pi defraud the Uulted Status of
America la uu the words of Jctitltu Miller In ho

fsJtv

caso In 10 tr 8- - to cheat tho Pulled Stales I
Uieri proceeds not to mako additional charges
but taprcscnt to tho court overt acts which It Is
ttssurrrcil will sustain tho chargo of corrupt cftmbl
nation and conspiracy to defraud This conaplr- -

Oatcd lu tho information with routo
J121willllnrrfln of hs upon thatso ls distinct and clear

the second codnt
i1njsc05lrllm onl from n InnatLafcrc i10 nmo panics did unlawfully

cously and corruptly romp recomblno confederate and agree together be ¬tween nnd- - among Ihcmsolvov nnd with certain
u01 unjuown unlawfully to defraud thoUnited n America out of large sums ofmonov namely 110 ono In connection with thecarryfiigOf tho IJnltcd States mall and th compciisailiiii therefor from llio 1st day or July A D188 to lue 30th or Juno 18S2 from Vrcscott In thoTerritory or Arlzoua to Sahla Fo In llio Territory

T Jlcoi011 routo 40101 It then proceedstfiMt forth tlioclmrncteraof tho vnriousdefendanta
In their official and Individual relations It thengoes beyond that nod sets rorth Iholrovertacts Itcharges conspiracy nnd combination betweenllrown and Drodyby which Hrown obtained ns A
conscqucncaof

THE MPEDITINO Of MR ROUTE
from 120W to 10000 It chatgs distinctly inharmony with section rHto which says that It may
be n conspiracy to defraud tn nny manner for anypurpose It was uot necessary that Thomas Jlirady nnd the proof will develop that fact tbofact will otillghtcn that point It was not necessary
that Thomas Brady receive any portion ofthfsirioncy if lie conspired with llrown and withMcDouough and others lo have tho amount In
fMJjJlriwilclinnwn coul mako from 112000to 10000 It inculpates Drady ru well as llrown

hocr Iho law as expounded by tho Supreme
Court Tbatls not All Other acts of fraud ami
cprruptlon-ovcrtacn- -tsj set lortli In support ofthis charge The third oounl la substautiafiy thesum Is this sufllclcut

ACCOKDINO TO THE CASE
of tbo United States vs Crulkshank It Is That caso
requires not lhat the means be all set out becausetha overt acts tako the pbfco of the meant ThatIs not all If there was not a sufficient letting outof the particulars I nets not clta authorities uthoy exist in UUhop and Wharton lo Your Honorto establish this proposition that bills of particu ¬
lars may be demanded lu cases of conspiracy Ifthere bo obscurity In caso of information under
the law of conspiracy bills of particulars mar b
demanded nnd all tho darkness bo removed Tint
bat Is not all I hold In my baud tbe casts of the

Untied States vs Iicuracc tl al 3 Woods
Ail Indictment for conspiracy to da an unlawful no

need nut nv er the means agreed nn whereby the con
splrucywM to be carried Into enact 1 ha Indictmentlur CUIlsClraCV Under Uwtlim Oliil whli l tvarall ran
splraey und Ihe overt acta done lo carry It Into effect
In milllclrnt without stating the means agreed on tonccompl lalt the purpose of the conspiracy

Woods delivered tho opinion Ho now grace
the higher court He says

It Is objected lo the Indictment that It does not set
put and ui er the mannrrln which Ihemoenswherebrthe object ofthe conspiracy charged shall In carriedInto iilrct and that the averments Mltlng out lhsovert uct doneln furtherance of Iho conspiracy do notsupply this delect

WHAT WAS THE CHAROE

In part In that indictment Let tno giro It to
Your Honor The Indictment charged that Har ¬
riet A Mills and others late of tbe said district of
Louisiana did ou tho 1st day of March A D
1871 at nnd within the said Stato of Ixmlsianaaml
lu tlio district of liOUlslana aforesaid aud within
tho Jurisdiction of said court with forco and arms
unlawfully and wickedly complre combint con
lodorato and agree together among themselves
aud with Martha L Knight Josopn V Murphy
nnd divers other evil disposed pontons wosa
names aro as ot to tho grand Jurors unknown un-
lawfully

¬

and fraudulently to defraud tho United
bialc4 of America of largesums of money to wit
510000 lawful mouoy of the United Statos of lbs
property and moneys of tbo United States And
then It sets out the overt acts

THIS INrORJtATION
In tho second and third counts Is moro definite rot
it designates tho transaction in connection with
which tho fraud Is Alleged to havo been pcrpo
trutcd to wlt thocarrylug of tho United States
malls on a particular routo within a designated
period nnd this ls moro doflnltoand more clear
than the Indictment I have road from Tho court
proceeds

Thero Is much conflict In the adjudged cases on thapoint whether In an Iridlctmem for conspiracy to
cheat II defraud It Is nectiasary to over the means
uireed on lu curry tbe conspiracy Into eflect On
the other hand It lathe settle Kngtisn rulo that the
words unlawfully fraudulently nud deceitfully did

cuimmie cuinvut ritiv uuu attrcs together toi oiiinrv
cneai ana nciranu one or itia goods nuu cuatteta con
Ulies it sufficient allegation or conspiracy without
mentioning tlio imwnsUHIshoijs Criminal Ijvvv eO
A somewhat o ireful consideration of tbe authorities
convinces me that Ibe better reasoning Is with moss
who deny the iieceasltyof setting out the means bV
which the conspiracy shall bo carried tnloofiVct Inmyoplnon therefore this Indictment which avers
the conspiracy and then sels out thoosert acts dons
to curry It Intu cilect Issuulclontand It Isuotreow
aary to aver tho means narecd on to effect ttie con
splrary The averment of tlioarts done to effect thaobjectof Ibeconsplracynnd which must boproven
to sustain the Indictment ls moro tbau thoequlvatrt
of an averment of means agreed on to carry It Into
fltiw1 SI rKln ln In ftA IllHIplinniil I nnl uli

Haken
ONE OTHEE AVTHORtTY

on that tuljoot in the form of a prcocdent which
received Iho sanction of tho Supremo Court of Ness
Jersoy It Is In IrecedenU and Indictments lq
the lust volumo nfWltartnn last odltlon It U
ftnicJ there Hint J W oiicl otbent wore comtalas
sloncrs lo mako an estimate of 1Kb damages to bo
sustained It sets forth HielrseveralpoiJIIonsand
thin charges conspiracy lu heso terms

TlieCKtnd Jurors aforesaid utjon Ihetroafliaafofa
aald do lurth protest that aald J C to being I ben und
there one ortho cosimlssioners for tbeopctungof said
Panret aud chairman or i cnmmlaslon and tha
said V B being then and there an fiMmiian of aalet
cliy aforcsulil being evli dlxposed and dishonest per-
sons

¬

and wickedly dovlalug contriving nnd Intend
Ing and knovilnKir corruptly nml unlawfully to
cboat nnd rieirnnd tlie mayor and cotnmo i council ofHiecllyofN of the money of said mayor nnd said
ooonell on the day or ami wllliln tho Jurisdic-
tion An did faliuilr fraudulently and unlawfully
conspire combine confederate ami agree together to

liu iuu or una cpmmoq
Ihombness name vi Tha

nut or and common council
uiuaoie imngs

vnta tvrnntfttOV CIIAIIOES

clearly and distlucUy In blrmCeVy with iliCM
rorms nnd authorities that Thomas tor Tur-
ner

¬

French Urown and ilcDonougli 7conlrecl
to defraud and cheat tho United States oitTs
largo sums of money In connection with carry ¬

ing tho United States malls and the compensa-
tion

¬

therefor from Prcscott to Santa Fe on rputa
40151 clear aud distinct and It notifies of tho
cbaugo and presents tbe overt acts which It ls ex
pectcetcan bo maintained by proof to support tbo
charge That bringi me if Your Honor plcaso
toward tho conclusion of what I dcslm to
present to tho consideration of tho Court
I will not dwell longer upon this In
formation It bos been pronounced absurd con
tradlctorynud ridiculous But when tbo oyo of

enllglilonedcrltlclm Is applied toitit willCure that It la a clear distinct end plain
statement oftho crime embraced in It and one lhat
will Justify by ample proor tho conviction ot tbo
defendants uulcss thoy can vindicate themselves
uot by extraordinary and peculiar legal positions
but by an accumulation of facts from the accusa ¬

tions
CONTAINED IN THE INFORMATION

It Is said that thcro has been dolay Why Your
Honor Thomas J Hrady until March last and for
years prior stood as with n Homing sword at the
enlrauco portals of tho Post Offlce Deportment
Ho spako and it was done Ho commanded and
thu command was obeyed Lot me not misrepre ¬

sent him Let mo do him no Injustice Inn paper
filed beforo tho Congress of tbo United Stales la
1880 no says

While done of cou rise hy authority and tn tha
namo or tno rastmosier uenerui yet aiiiucrcesoos
the service both by aitattlonai service put on anany
pros Islon for Increased celerity haa bee n made under
my personal supervision and byniy express direc-
tion

¬

It was only when Thomas J Hrady was re-

quested
¬

to disappear from tho Iost OOlco De-
partment

¬

that an opportunity was afforded to ex ¬

amine his transactions and his records concealed
as they were among a mass of documents and fugi-
tive

¬

ploces of paper And how with what pro
in view of this fact does it become tbe defiriety to chldo tbo United States for delay It

was no easy task to ascertain tlio accumulations
of llltli and wrong in tho Augoan stables tho
kes and looks to which had been so loror
In the possession of Thomas J Hrady and It bait
required almost herculean power to let in tha
streams of purity upon the deeds that wcro per
netrated while ha nrcatded over that DonartmenL
It was lues liable delay There may be moro Hut
if Your Honor ploaac there are truths In th6 world
and one comes from thoso volumes beforo yon ro
ferrlne to tho copies of the New Testament iiiec
in tho administration of oaths to witnesses

oun Sins will find you out
It may require tlmo It may have been sown
amid the aunahliio of prosperity and tranquility
but tlio lending storm of Inv cstigatlon will come
when ellluloulty will bo exposed

The mills of the Gods grind slow
llut rind exceeding small

It requires time for tho avenging Goth to pat
their grinding ulllls in operation but It will be
dono May 1 go one step further Going back to
tho days of our school boyhood Ihctlit dneiuvt
Aiernl ted reeocars orodura tuptrotout aa4a
aurui hlc oitui hie labor tt it Is easy to go down
to hell to the Tartarean regions ills moro dim
cult to come back to tha realms of purity that
cannot be dono by an attempt to evads this Infos
ruatlon filed against Thomas J Brady Your
Honor but one thing more nnd I am done

BTorl Torl srorl
was tho wild and vociferous cry of Colonel Ingor
soil In tlio conclusion of bis eloquent appeal
Why Stop stop stop was an appropriate cry for
the defenuauts It is tho cry of detected guilt
everywhere It is the cry of llio red banded mur ¬

derer at the point of Ills smoking pistol stopi
Amid tlaraes that ignite the habitation ofthe citi ¬

zen at Iha midnight hour by tho fagot of the In
ccndlary Is liearu thocry of stop I stop I stop I

1 1 lias been tho cry of guilt from Ihe da s of Eden
when tbe guilty pair attempted to protect thern
Klvcs by u resort to tholr fig leaves up until tbo
present Jtour Thcso tig icavosof technicalities
can lio mora prescrv e lliuo defendants from a rlr
full and Just trial before twelve of their snnolntcd
couulrymou Ihan could tbe fig leaves of Eden pro-
tect

¬

Attain nod Ki e from tne consequences of Ihelr
guilt It is too thin laughter a covering

hut TiititE is At qTiirn cry
that comes down tbo ages wberoier manhood bu
struggled for Its rights It ls heard everywhere on
the field of conflict for tho truo aud great It ls
thocry ofOonn goongo on It is the cry
lhat to day In reference to this Information comes
from thu living and from tho dead from tbo iwst
und rolls up to us fiom the future Go on I

Tliiire Is A lorui that pastes and rises Leforomb of
hub over whom a nations tears Lava recently
fallen I sco htm now ns I buy hint lu Ihe Whit
Ifniisn n fetv nlsrlits lieforu ho Wfla stricken down
and from his pale whllo lips eoiaes to me at least
tuecry ofiioou go on auu it soot imuvi
permit It I will go on with thu aid ofmy brelhcrn
of a traduced and denounced Attorney General
whoso IHu is without slulii nnd spotless of r villi
pcrsted Poslmrutcr Gcneralwlio from childhood i
dour lias liUd no Recusation sgalurt htm tilth
tbe aid cfuir unblc leiteiable learnod brother
Mr llrouslcrl and my alucnl soclata Xlr

II usaudthofudiilgcucoor Yourlonor r lll rn


